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Google Shopping: One of the most significant judgments in antitrust history confirms Google’s abuse
of its dominance through self-preferencing and opens the way for further fights

The Court of Justice of the European Union (CJEU) on Tuesday 10 September 2024 upheld the European
Commission’s €2.42 billion fine against Google and its parent company Alphabet over allegations it abused its
dominant position in the search engine market through self-preferencing.! With this decision, the CJEU ends a
fourteen year long legal battle that establishes self-preferencing as an abuse form. It is one of a pair of victories
for outgoing EU Competition Commissioner Margrethe Vestager in her quest to tame big tech, as the EU judges
on the same date also approved the decision in the subsidy case concerning Apple’s extremely low taxes in
Ireland: Apple Ireland must now pay €13 billion plus interests in Irish taxes.

Self-preferencing, a new form of abuse under Art. 102 TFEU, makes its official entry into the toolbox
for antitrust authorities to challenge dominant firms’ behaviour, while it also provides clarifications
as to how to detect certain abusive practices

While it took a long time for the European Commission to come to a decision from 2008 to June 2017, and for
the courts another four years, from August 2017 to September 2024, the case will encourage others to file
more abuse of dominance cases with the authorities.

The European Commission imposed a large fine on Google in 2017 arguing that the company had abused its
dominant market position: Google displayed the results of its own price comparison service at the top and in
a prominent position in searches, while the results of competing companies were displayed further down and
less conspicuously through the use of adjustment algorithms. Google had favoured the results of its own price
comparison service over those of competing price comparison services on its general search results page, this
discrimination allowing Google to divert traffic from competing comparison-shopping service providers in 13
countries of the European Economic Area (EEA). Google search results from its own Google Shopping were
shown at the top of searches and - with attractive image and text information - highlighted in “boxes”.

The initial challenge was dismissed by the General Court of the European Union which agreed with the
Commission decision in nearly all points and, in particular, confirmed the fine. This September, the CJEU
dismissed all grounds of the appeal against that judgment.The CJEU confirms that, in certain circumstances, the
favourable treatment of its own services by a dominant company can be a breach of Article 102 of the Treaty on
the Functioning of the European Union (TFEU).

In other words, self-preferencing of a dominant player concerning its own products, as compared to the
treatment offered to third parties’ competing products is not necessarily and in principle an abuse of its
dominant position, but the existence of an illicit practice depends on the circumstances under which this
asymmetric treatment is operated. Accordingly, the analysis must be made from an effect-side perspective. It is
because these specific circumstances having greatly influenced the potential exclusionary effects of the practice
on competitors, that the Court came to the conclusion that these practices were abusive.

It is therefore difficult to infer from the judgment clear guidelines, either systematic criteria or a dominance
test for future cases. Nevertheless, the main criteria used by the judges relate to the assessment as to whether
Google’s conduct in the specific context of the circumstances of the case fell outside the scope of competition
on the merits.

1 Original Commission decision, 27 June 2017, C(2017) 4444 final relating to proceedings under Article 102 TFEU and Article
54 of the EEA Agreement (Case AT.39740 - Google Search (Shop-ping)); Judgment of the General Court; 10 November
2021, Case T-612/17, ECLI:EU:T:2021:763; Judgment of the European Court of Justice, 10 September 2024, Case C-48/22
P, ECLI:EU:C:2024:726.



The Court concluded that under the specific circumstances the positioning of Google comparison shopping tool
did not result from the merits of Google’s proprietary tool, but from simultaneous self-promotion of Google
search results and systematic demotion of competitors; it resulted in discriminatory exclusionary effects to the
detriment of competing comparison shopping services. Among the circumstances taken into account are (i)
the positive network effects on search accuracy and results relevance resulting from the increased traffic on a
comparison tool, together with (ii) the behaviour of the customers in their online search which primarily look
at the main first search results, disregarding the remaining ones, and (iii) the lack of alternative sources for
replacing the part of the diverted traffic.

It is likely that the issue of Google’s more favourable positioning and display will be further examined in the
current investigation conducted by the Commission regarding Google’s possible breach of Article 6-5 of the
Digital Markets Act. Said article obliges operators not to give more favourable conditions to its own integrated
vertical search services than to third parties’ competing services. Google could face a fine of up to 10% of its
annual turnover for infringements.

Additionally, the Court also provided several clarifications on various tests used to demonstrate abusive
exclusionary conduct. Rejecting Google’s argument its conduct should have been analysed as a refusal of access
to its research “boxes” and that the Commission failed to demonstrate that the Bronner essential facilities
refusal to supply test was met, the Court stated that Google was not accused of refusing access to a facility.
The boxes are not a distinct facility to be considered separately from that of Google’s general research results
pages; both are available on the same page and the complaint of competing comparison shopping service
providers is not one of refusal of access but of allowing access only subject to discriminatory conditions.
Accordingly, the Bronner test focusing on refusal of access was irrelevant in this case.

Secondly, the Court also rejected Google challenging the Commission decision for not applying the as-efficient
competitor (AEC) test. Recalling that the objective of Article 102 TFEU is not to maintain on the market
competitors less efficient than the dominant player, the Court clarified that the AEC test is not necessarily useful
or relevant for all cases. In the present case, as the efficiency of competing comparison shopping services
providers depends almost only on the traffic which was diverted by Google to Google’s benefit, the AEC test
would not have provided objective and reliable results concerning the efficiency of Google’s competitors, as
their ability to compete with Google efficiently was prevented by Google’s conduct to influence their positioning
and display in the results.

This important judgment validates the Commission’s approach to such practices. Margrethe Vestager
commented on this in a press statement as follows: “"Going forward, the Commission will, of course, make sure
that the principle enshrined in this judgment — which is now final — is upheld to the benefits of all European
consumers.”

Google spokesman Rory O’Donoghue told Politico "that Google is disappointed with the decision. This
judgment relates to a very specific set of facts. We made changes back in 2017 to comply with the European
Commission’s decision. Our approach has worked successfully for more than seven years, generating billions of
clicks for more than 800 comparison shopping services.”

The judgment is not the end of the road for Google, and may encourage competitors to file more challenges of
alleged abuses by dominant companies with the Commission.



A case in point is, that eight days after the CJEU ruling, the General Court upheld the majority of the
Commission’s findings against Google in the AdSense case.? This advertising platform provides an
intermediation service for search which allowed the publishers of websites containing integrated search engines
to display ads linked to the online queries that users could submit on those websites. Google restricted the
display of ads from services competing with its own service. The General Court however annulled the fine,
faulting the Commission’s assessment of the duration of the abuse and the markets covered; only this point
was highlighted in the court’s press release and widely reported in the press. Most probably, this case will also
be heard by the CJEU on appeal.

On the same day, the General Court approved a Commission decision of July 2019 against Qualcomm for
abusing its dominant position by selling a product at below cost prices in order to eliminate a competitor.3

The next case in line for judgment will probably be CJEU’s answers to questions from the Consiglio di Stato
(Italian State Council) concerning a decision of the Autorita Garante della Concorrenza e del Mercato (Italian
competition authority).* The Advocate General Medina opined that Google could be obliged to grant other
companies access to the Android automotive platform for their apps.

Another case in line for judgment is Google’s appeal against the General Court’s judgment concerning the
Android licence agreements between Google and telephone manufacturers and network operators. In July 2018,
the Commission fined Google €4.34 billion for illegal practices regarding Android mobile devices to strengthen
dominance of Google’s search engine.> The General Court largely confirmed the Commission’s decision that
Google imposed unlawful restrictions on manufacturers of Android mobile devices and mobile network operators
in order to consolidate the dominant position of its search engine.

The Court decisions also strengthen the case for investigations under the Digital Markets Act

The Digital Markets Act (DMA), applicable since May 2023, forbids tech giants from favouring their own products
and services over competitors on their own platforms. The DMA covers eight different sectors, so-called Core
Platforms Services where tech giants as gatekeepers wield problematic influence on communication platforms,
advertising services, cloud services, operating systems, video sharing platforms, online intermediation services,
online search engines and social networks.

The hope is that the authorities can act faster than using traditional competition law instruments, which, as in
the case of Google Shopping, take more than a decade to decide and litigate. The EU is not alone in addressing
the influence of big companies on their markets. Google is under investigation in the USA. An Indian antitrust
investigation has found U.S. e-commerce giant Amazon AMZN.O and Walmart’s WMT.N Flipkart violated local
competition laws by giving preference to select sellers on their shopping websites.

2 Original Commission Decision C(2019) 2173 final of 20 March 2019 relating to a proceeding under Article 102 TFEU and Article 54 of the EEA
Agreement (Case AT.40411 - Google Search (AdSense); General Court judgment in Case T-334/19.

3 Original Commission Decision C(2019) 5361 final of 18 July 2019 relating to a proceeding under Article 102 TFEU and Article 54 of the EEA
Agreement (Case AT.39711 - Qualcomm (preda-tion); General Court judgment 18 September 2024 in Case T-671/19.

4 Original decision 27 April 2021; the regional administrative court dismissed Google’s challenge; in the appeal proceeding, questions on

the interpretation of Article 102 TFEU were submitted to the CJEU in Case C-223/23; Advocate General Medina delivered her opinion on 5
September 2023.

5 Original Decision C(2018) 4761 final of 18 July 2018 relating to a proceeding under Article 102 TFEU and Article 54 of the EEA Agreement
(Case AT.40099 - Google Android); General Court judgment 14 September 2022 in Case T-604/18; ECLI:EU:T:2022:541; Appeal Case
C-738/22.
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